
Keeping your home should be a number 
one priority.  To benefit your family and your 
financial future.  If  you think that you cannot 
afford to keep your home, you are probably not 
considering all of  your options.

You can usually keep your home if  you 
can make the present monthly payment.

Even if  you cannot keep your home, 
you must plan to get back on track.  

But, that won’t happen by itself. 

You need to know what your options and le-
gal rights are.  To make a plan.  And your lender, 
Realtor, and credit counselor will not tell you 
what you should know.

And you must avoid making costly mistakes.

1.  Costly Mistakes to Avoid (a few of  the 
key mistakes from the 19 in the Guide)

 a.  Don’t be scammed by foreclosure 
“consultants”, including some Realtors,  or bill 
consolidation companies/counselors.   I see this 
almost every day now.  They take your money 
and you end up worse off.  Never deed your 
property to anyone, except at a title company 
closing.  Never contract to sell to a middle man 
or trust.  Never pay companies who promise to 
negotiate your credit card or other bills.   Many 
short sales end up being scams.  You will end up 
worse off.  And federal law requires that you will 
get an IRS 1099-C for the reduction in bills.  See 
#5 and 6 below.  Get legal advice using a free 
consultation.

 b.  Don’t continue without a plan as to 
what is best for you.  Plan how to deal with your 
foreclosure and all of  your bills.  Don’t move out 
of  your home until you have to.  Never move 
out before the foreclosure sale.  If  your home is 
foreclosed, you then have a little more than 75 
days before you have to move out.  (Note:  The 
law changes on Jan. 1, 2008.) 

 c.  Don’t give into bill collection ha-
rassment.  Don’t pay bills from your exempt as-
sets.  Make a plan for all of  your bills.  Prioritize 
which payments you are going to make.  Find 
out which bills you can get rid of.  Don’t give 
into pressure and harassment from the bill col-
lectors.  Usually you should pay credit card bills 
last, if  at all.  You may have a legal defense.

 d.  Don’t ignore any of  your bills. 
Plan to handle them so that you don’t get sued.  
Don’t let anyone get a portion of  your wages.
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 e.  Don’t ignore the effect of  income 
tax on your plan, especially if  you allow the 
foreclosure or do a short sale.  You can allow 
your problems to continue for years if  you make 
a tax mistake.  See Sections #5 and #6 below.

 f.   Don’t ignore the potential of  fu-
ture court judgments and wage garnishments if  
you allow the foreclosure to take your home or  
you give a deed in lieu of  foreclosure.  Espe-
cially if  you have a 2nd mortgage.

2.  What Your Lender Does Not Want You 
to Know

Your lender, loan servicer, and bill collectors 
do not want you to know that you have several 
legal defenses and legal options.

 a.  You have legal defenses and op-
tions to keep your home which they will never 
discuss with you.  Such as the right to cancel 
your loan for a Truth in Lending Act violation.

 b.  If  you can make the present 
monthly payments, you can almost always keep 
your home by using a Chapter 7 or Chapter 13 
bankruptcy to catch up & get rid of  other bills.

 c.  If  your home loan is foreclosed, 
you are likely to get sued if  you have a 2nd 
mortgage because the 2nd mortgage lender will 
get nothing in the foreclosure.  And that loan 
is  not cancelled in the foreclosure.  You will 
also  get an IRS 1099-C where you have to pay 
income tax, if  there is any forgiveness of  debt.

 d.  The “deal” that your lender of-
fers you (such as paying $3,000 within 10 days 
and the balance of  your late payments within 
6 months) is not a mortgage loan workout or 
modification.  Instead, it is just a collection 
attempt.  For example, you have the legal op-
tion to pay the late payments over a 3 to 5 year 
period.  A real loan workout should allow the 
missed payments to be added to the loan bal-
ance and it may include a reduced interest rate 
or the conversion from an ARM to a fixed rate. 

 e.  The “lender” that you are talking 
with will not lose a nickel if  your home is fore-
closed.  Because you are talking with the “ser-
vicer” of  your loan, not the owners or investors. 
The servicer does not care.  That is obvious.

  
 f.  You can in some circumstances re-

duce the liens on your home (or vehicle) if  the  
market value is too low to secure the lien.

3.  Foreclosure Defenses - Such as Truth 
in Lending Violation

You may have legal defenses to foreclosure, 

such as a Truth in Lending violation.  For ex-
ample, if  your mortgage was obtained within 
the past 3 years in a refinance, then you have 
a good shot at getting the foreclosure stopped.  
Unless the lender very closely followed the law 
regarding loan closing charge disclosures at the 
closing table (only a $35 tolerance if  your home 
is now in foreclosure), then you can stop the 
foreclosure and remove the mortgage loan lien 
from your home.  I will review your closing 
documents without charge to see if  there is 
a Truth in Lending defense to foreclosure.  

4.  Another Foreclosure Defense - Mort-
gage Loan Modification;  Loan Workout 

Your loan servicer is required to discuss a 
loan modification or workout with you prior 
to foreclosure.  You should be able to add the 
missed payments to your principal, re-amortize 
your loan to 30 years, and/or get a market value 
fixed interest rate. This requirement is a condi-
tion of  its servicing agreement with the own-
ers or investors in the loan.  You may be able 
to cancel the foreclosure if  your servicer has 
not complied with specific loan modification 
requirements.  The exact requirements depend 
on who actually owns or guarantees your loan.  
FHA is very strict on this and actually requires 
a face-to-face interview.   No interview means 
you may be able to stop the foreclosure.

5.  Problems with a Short Sale or Deed in 
Lieu of  Foreclosure;  2nd Mortgages

Realtors love to pitch the concept of  a “short 
sale.”  So that you will pay them a commission.  
A short sale is where the sale price of  the home 
is less than the amount required to pay off  the 
mortgage loan(s) on the property.  Any mort-
gage lender whose loan will not be fully paid 
off  in a sale must give its written consent to the 
sale where it will receive less than what is re-
quired to pay off  the loan.  This is an agreement 
to not sue you for the unpaid loan and allow 
clear title to go to the buyer.  For example, if  the 
mortgage loan balance is $250,000 and a buyer 
is willing to pay $220,000, then the lender must 
consent to the sale and agree to lose $30,000 
on the sale.  A second example is where a 2nd 
mortgage is on the home.  Then the 2nd lender 
must give consent to the short sale as well be-
cause often the 2nd lender will receive nothing 
in a short sale.  Usually the 2nd lender will not 
consent to the short sale.  A deed in lieu of  fore-
closure is similar to a short sale, except that you 
simply deed your home to the lender to avoid 
any foreclosure. 

However, there is a major problem.
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 Usually no one will tell you 
that federal law requires that you have to pay 
income tax on the amount of  any and all loans 
which are not paid off  in a short sale, deed in 
lieu of  foreclosure, actual foreclosure, or credit 
card bill reduction.  The lender(s) must issue an 
IRS Form 1099-C to you.  See Section 6 below.

A short sale or a deed in lieu of  foreclosure 
is a poor choice if  you want to keep your home.  
It is also a poor choice even if  you cannot keep 
your home.  In most cases, anyway.

6.  Income Tax on Relief  of  Debt Ex-
amples;  Foreclosure;  Short Sale;  Credit 
Card;  Student Loan Bill Reduction

You will have to pay income tax on any 
loans and bills that you do not pay or you settle 
for less than the amount you owe.

For example, if  your 1st mortgage is fore-
closed and you have a $40,000 2nd mortgage, 
you will have to pay income tax on the $40,000 
2nd mortgage which remains unpaid.  An IRS 
Form 1099-C will be issued to you for the 
$40,000.  (The same for a short sale.)  You 
will have to pay Federal & Colorado income tax 
just as if  you had earned that $40,000.  (Except 
you will not pay social security or medicare.)

The same is true if  you settle a $20,000 
credit card bill or student loan for $8,000.  You 
will have to pay income tax on the $12,000.

In other words, don’t get stuck with a large 
income tax bill because you did a short sale, had 
a 1st mortgage foreclosed, gave a deed in lieu of  
foreclosure, or settled a credit card bill.

The only way you can avoid this income tax  
is if  you can show that you were insolvent at the 
time of  the relief  of  debt or the debt relief  oc-
curred in a bankruptcy case.  But not earlier.

The Internal Revenue Service web site news-
room has some good examples of  this income 
tax problem.  They include foreclosures.

Whatever plan you make to get back on track, 
make sure that you consider the effect of  in-
come tax.  Avoid it if  you can.  Otherwise you 
can take years to get back on track.

7.  Get Relief  from Bill Collectors
If  you continue to be harassed by bill collec-

tors, it is your fault.  Because you can stop it.

In Colorado, we have extensive laws which al-
low you to stop communications from bill col-
lectors.  However, you must make this request 
in writing.  There are many other restrictions on 
what collectors can and cannot do.

Also, anytime you are represented by an attor-
ney, all collectors must stop calling you.  Simply 
give the collector the name and phone number 
of  your attorney.  You get instant relief.

Colorado does not apply all of  the same laws 
to the original lenders as it does to the bill col-
lectors.

I suggest that you record all phone conversa-
tions with anyone who makes a collection call to 
you.  Colorado law allows you to record phone 
calls where you are an active participant with-
out permission or even disclosing that you are 
recording.  As long as you are on the call.  (But 
don’t record others such as family and friends.) 

You may be entitled to money damages and 
attorney fees for violations of  the Colorado 
Debt Collection Practices Act.

8.  You can use Chapter 13 Bankruptcy to 
Pay All of  Your Missed Payments

A Chapter 13 case is a plan of  reorganization 
where you may have 3 to 5 years to catch up 
on your missed payments on your home (and 
vehicles).  You also pay most other bills based 
on your ability to pay.  At the end of  the plan, 
most of  the remaining unpaid unsecured debts, 
such as credit cards, are eliminated.  For most 
people, the purpose of  a Chapter 13 filing is to 
save the home from foreclosure.  See the ex-
ample on page 62 of  the Guide.  It also appears 
at www.BillsPlan.com.

As a general rule, you can file a Chapter 13 
case at any time, even if  you have previously 
filed either a Chapter 7 or a Chapter 13.  If  
you have filed a Chapter 7 within the previous 
4 years or a Chapter 13 within the previous 
2 years, then you do not get a discharge in a 
Chapter 13.  However, you can still get the other 
Chapter 13 benefits, such as a payment plan and 
protection from foreclosure.

9.  You can use Chapter 7 Bankruptcy 
to Get Rid of  All Bills Other than Your 
Mortgage(s) and Similar Bills.

If  you can catch up on your missed payments 
or make an agreement to catch up, then you may 
be able to save your home by filing a Chapter 
7 bankruptcy.  Chapter 7 eliminates most bills 
immediately.  Such as credit card bills, medical 
bills, attorney fees, etc.  (Even your mortgage 
loans if  you don’t keep your home.)  This can 
free up your income to save your home.  See the 
example on page 60 of  the Guide, and at www.
BillsPlan.com.  However, Chapter 7 usually does 
not eliminate student loans, child support, or in-
come taxes which are less than 3 years old. You 
cannot get a Chapter 7 discharge if  you filed a 
Chapter 7 within the previous 8 years.

10.  Don’t be Scammed by Foreclosure 
“Consultants” or Credit Repair

Effective in 2006 - 2007, Colorado has new 
laws which closely regulate anyone who wants 
to help you avoid foreclosure.  Because there 
are so many scammers and people who dam-
age you.  See #1a on page 1.  There are writ-
ten agreement requirements, a list of  prohibited 
conduct, and fee restrictions. 

Most of  the promises by Credit Repair Orga-
nizations are illegal.  And they don’t work.  Ac-
curate information on a credit report cannot be 
removed, under federal law.  Only mistakes can 
be corrected.  Get some legal advice from an at-
torney before you go down this path.  Also see 
Section #1 regarding credit card bill reduction.

11.  The Effect on Your Credit of  Fore-
closure, Short Sales, Deeds in Lieu, or 
Bankruptcy 

If  you are behind on your mortgage pay-
ments, the effect on your credit is going to be 
about the same.  Whether you use a short sale, 
go through foreclosure, give a deed in lieu, or 
take bankruptcy to protect your home or elimi-
nate the income tax and other bill problems.

In many cases, bankruptcy will help your 
credit more than (and quicker than) the non-
bankruptcy options because bankruptcy is usu-
ally the fastest and cleanest way to get back on 
track.  Unless you get a plan to get back control 
ASAP, you can suffer for many years. 

12.  How to Hire an Attorney & Others
Hire an attorney or other professional by ask-

ing 3 primary questions:

  1.  How can you help me and what is the 
process to get to the final result?

   2.  What do you expect my result will be?
   3.  What is your flat fee (or estimate of  the 

fee) for completing my case?

Since you expect an attorney to be an expert, 
you should expect some reasonable answers.  
See pages 64-65 in the Guide or visit www.Bill-
splan.com for more on this topic, as well as at-
torney fees.

Call me at (303) 804-9898 with your 
questions.  And to schedule an appointment 
for a free initial consultation.  To review your 
options and solutions.  Including Truth in 
Lending violations.  There is no charge or 
obligation.  Our office is about 2/3 of  a mile 
west of  I-25 & Arapahoe Road.  Easy to find.  
Weekends &  after-hours by appointment.  Or  
stop in anytime for a free 65 page Guide.

Check www.BillsPlan.com for our seminars.

With a Master of  Laws in tax, Maurice 
Johnson focuses his law practice on consumer 
protection, real estate, family law, tax, litiga-
tion, and related law.  Prior to beginning his 
law practice in 1994, he was employed as an 
associate attorney in the same subject areas.


